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"However, the plea colloquy has no analogue in contract law; indeed, regardless of the clarity of a written plea
agreement, Rule 11(b) of the Federal Rules of Criminal Procedure obligates a district court, before accepting a plea
of guilty, to place the defendant under oath and to address the defendant orally and in open court." Greenaway
said.

Given the fact that defendants must knowingly and voluntarily waive appellate rights and that the government has
tremendous bargaining power in entering plea agreements, Greenaway said, a district court's statements could
create ambiguity where none exists in the plain text of the plea agreement. He therefore allowed Saferstein to raise
constitutional claims on appeal "as the district court represented during the colloquy that he would be able to do."

Saferstein raised three issues on appeal, but only one was addressed by the 3rd Circuit as actually being of
"constitutional moment and meritorious."

Saferstein argued the district court violated his due process rights by denying him credit he said he was due for
accepting responsibility, denied him his right to allocution at sentencing and violated his rights under the ex post
facto clause. The 3rd Circuit found only the ex post facto claim raised a valid constitutional issue.

Saferstein's sentencing was done in accordance with the 2009 Guidelines Manual. The mail and wire fraud counts
for which Saferstein was convicted occurred in December 2002 and June 2003. The base offense level for fraud
under the guidelines was increased in November 2003. The filing of false tax returns for which Saferstein was
convicted occurred after the guidelines were amended, according to the opinion.

The Guidelines Manual supports a one-book rule in which the manual in effect on a particular date shall be applied
in its entirety. Greenaway said the guidelines comments are not binding on federal courts, which have held that the
ex post facto clause requires the application of old sentencing guidelines if the retroactive application of the new
guidelines would result in harsher penaities.

Greenaway remanded the case back to the district court to calculate Saferstein's base offense level in accordance
1ith the sentencing guidelines that were in place when the mail and wire fraud was committed. U.S. District Court
Judge John E. Jones Ill of the Middle District of Pennsylvania, sitting by designation, joined Greenaway in the
decision along with Circuit Judge D. Michael Fisher.

Solo practitioner Peter Goldberger of Ardmore, Pa., and Stephen R. LaCheep of LaCheen Wittels & Greenberg in
Philadelphia represented Saferstein. Goldberger did not return a call for comment. A spokeswoman for the U.S.
Attorney's Office for the Eastern District of Pennsylvania said the office would proceed in accordance with the
court's opinion.

Saferstein served as president, CEO and majority owner of Golnternet from 1997 until 2004. The Philadelphia
telemarketing company attempted to sell businesses Internet services packages, including a Web page, dial-up
Web access and an e-mail account. The company then began charging its customers who agreed to receive a
"welcome packet" $29.95 a month onto their phone bill unless the customers called within 15 days to cancel the
services, according to the opinion.

The welcome packet looked like unsolicited junk mail and often went unopened by the customers. If the packets
were read, the disclosures of the monthly fee were hard to find, Greenaway said.

In 2000, the Federal Trade Commission sued Saferstein and Golnternet. They entered a stipulated judgment in
which Golinternet would alert all of its customers that they were being charged this fee, but Saferstein ignored the
agreement, the judge said. A criminal indictment later followed.

Gina Passarella can be contacted at 215-557-2494 or at gpassarella@alm.com. Follow her on Twitter
@GPassarellaTLl.

‘Copies of the 15-page opinion in United States v, Saferstein, P/ICS No. 12-0436, are available from The Legal
intelligencer. Please call the Pennsylvania Instant Case Service at 800-276-PICS to order or for information.) «
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